
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 439 

it did not appear that the trustees had abused their discretion, 18 the 
life tenant was not entitled to relief. 19 



Interest in Actions for Unliquidated Damages. — The allowance of 
interest to a successful plaintiff in a suit for damages, although 
unknown to the early common law, has been growing steadily since 
the time of its creation by statute. 1 But the English courts still 
regard interest as something to be had as a matter of law only by 
virtue of statute, 2 or a promise to pay it, express or implied from 
usage of trade. 8 The rigidity of this rule has been relaxed in cases 
where a definite sum of money is due at a fixed time, by allowing the 
jury in its discretion, to give interest by way of damages; 4 and by 
statute this method of compensation has been extended to many actions 
such as trover, trespass de bonis asportatis, and actions on insurance 
policies." But even in cases of commercial paper, if interest be not 
payable by the terms of the note, it can be recovered only as damages 
in the discretion of the court or jury. 6 

These principles still obtain in several jurisdictions in this country, 
where it is often broadly stated that the recovery of interest depends 
entirely upon statute. 7 The prevailing view, however, is that interest 
is the natural growth of money and should be given to the plaintiff 
with the principal, to compensate him fully, whenever he has sustained 
pecuniary damage. 8 Where the demand is liquidated or can be com- 
puted easily from recognized standards, there is little difficulty in 

"For examples of the somewhat contradictory phrase "abuse of dis- 
cretion," see Severn's Estate No. 2 (1905) 211 Pa. 68; Wilkinson v. 
Duncan, supra. Because of the inherent difficulty of selling unproductive 
real estate, it will require a clear indication of neglect to impugn this 
discretion. 

"Hite's Devisees v. Hite's Exr. (1892) 93 Ky. 257. It is generally held 
that where the rule in Howe v. Earl of Dartmouth is not applicable, the 
life tenant is entitled to the actual return from the property, see Yates 
v. Yates, supra, and if there be no such return, he will, of course, be 
entitled to nothing. Hite's Devisees v. Hite's Exr., supra; see In re 
Searle, supra. 

'The Statute of 37 Hen. VIII, c. 9, gave 10 per cent interest, which 
was reduced to 5 per cent by 12 Ann. Stat 2 c. 16. 

h Sedgwick, Damages (9th ed.) § 292; Arnott v. Redfern (1826) 3 
Bing. 353. 

•Lord Mansfield and Lord Thurlow regarded a contract to pay a 
certain sum of money at a fixed time as implying a promise to pay 
interest from that date, Robinson v. Bland (1760) 2 Burr. 1077; Boddam 
v. Ryley (1785) 2 Bro. C. Rep. 2; but this view was not followed. Higgins 
v. Sargent (1823) 2 B. & C. 348. 

4 Arnott v. Redfern, sitpra; Watkins v. Morgan (1834) 6 C. & P. 661; 
Price v. Great Western Ry. (1847) 16 M. & W. 244; Cook v. Fowler 
(1874) L. R 7 H. L. 2,7. 

5 3 & 4 Wm. IV, c 42, §§ 28, 29; see Hill v. South Staffordshire Ry. 
(1874) L. R- 18 Eq. 154. 

•Cameron v. Smith (1819) 2 B. & Aid. 305; Keene v. Keene (1857) 
3 C. B. [n. s.] 144; Bx parte Charman (1887) W. N. 184. 

'Denver etc. R. R. v. Conway (1884) 8 Colo. 1, 15; Supervisors v. Klein 
(1876) 51 Miss. 807, 816; Sammis v. Clark (1852) 13 111. 544. 

'Sedgwick, Damages (9th ed.) §§ 292, 315, 316. 
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allowing interest from the date when the principal was due; but the 
courts are much more reluctant to allow it where the demand is 
unliquidated. On principle, however, the plaintiff is just as much 
entitled to it in one case as in the other, as it is the growth of the 
money which became due when the injury was done; and it should 
be given him to compensate for the time during which he was deprived 
of his property. Consequently, the courts have recognized the justice 
of granting interest in contract actions from the date when it was the 
legal duty of the defendant to pay, although at that time the demand 
was unliquidated. 10 But in tort actions the rule is stricter. If, how- 
ever, the plaintiff has been deprived of property, or his property has 
been diminished in value by an injury wrongfully inflicted, he may 
recover interest from the date of the injury not as a matter of right 
but only as damages in the discretion of the jury. 11 

Even in those jurisdictions where the English rule prevails, it is 
customary in eminent domain proceedings to give interest from the 
time of taking of the land. 12 This is because the award, which must 
be made before the property is taken, liquidates the claim, and is 
within the spirit of the statute giving interest on judgments. 13 In 
some jurisdictions the date of taking is the date of the legal taking, 1 * 
which deprives the owner of title, while in others it is the date of 
physical taking, 15 which deprives him of possession. The better rule 
would seem to be to allow interest from the date of the legal taking, 
and deduct therefrom the value to the owner of the subsequent use of 
the land; 14 because he should be compensated for the loss of the legal 
title and the rights dependent thereon, but not for those privileges 
dependent on the possession which he is allowed to retain. In either 
case, however, there is an admission that the property owner can. be 
fully compensated for the loss of his land only by allowing interest 

'Lewis v. Rountree (1878) 79 N. C. 122. 

"See Sedgwick, Damages (9th ed.) § 315; 11 Columbia Law Rev., 68. 

"13 Columbia Law Rev., 656; Orr v. Mayor etc. of New York (N. Y. 
1872) 64 Barb. 106; Black v. Minneapolis etc. R. R. (1903) 122 Iowa 32; 
Frazer v. Bigelow Carpet Co. (1886) 141 Mass. 126. Interest was given 
as a matter of law in the case of New York, New Haven & H. R. R. v. 
Ansonia Co. (1900) 72 Conn. 703. 

"Phillips v. Commissioners (1887) 119 111. 627, 645; Cohen v. St. Louis, 
F. S. & W. R. R. (1885) 34 Kan. 158; Webster v. Kansas City Ry. (1893) 
116 Mo. 114. 

""Interest should be allowed upon judgments, when final, in proceedings 
of this character. They are within the spirit, if not the terms, of the 
statute which allows interest upon all judgments recovered". Cook v. 
South Park Commrs. (1871) 61 111. 115, 125. 

"Matter of Dorsett (1904) 179 N. Y. 496; Warren v. St. Paul & Pac. 
R. R (1875) 21 Minn. 424; see West v. Milwaukee, L. S. & W. Ry. 
(1882) 56 Wis. 318. 

"Quinn v. Iowa & St. Louis Ry. (1906) 131 Iowa 680; Dodge v. Rockport 
(1908) 199 Mass. 274; Phillips v. Commrs., supra. Although technically, 
interest runs from the judgment in Illinois, the actual date is the physical 
taking, andif this does, not follow the award, there is no judgment bearing 
interest "within the spirit of the statute". Chicago v. Barbian (1875) 80 
111. 482; see Hilton v. St. Louis (1889) 99 Mo. 199. This view has been 
rejected in Missouri. Martin v. St. Louis (1897) 139 Mo. 246. 

"Irrigation Co. v. McLain (1904) 69 Kan. 334; Warren v. St. Paul & 
Pac. R. R., supra; see West v. Milwaukee, L. S. & W. Ry. supra. 
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during the period in which he is deprived of beneficial ownership. The 
same reasoning suggests itself when the property owner sues for dam- 
ages for injury to hia property caused by the exercise of the right of 
eminent domain. But in the recent case of Oeohegan v. Union Elevated 
By. (111. 1915) 107 N. E. 786, where the plaintiff sued to recover 
damages for injury to his property caused by the construction, opera- 
tion, and maintenance of an elevated railroad on abutting property, 
the court refused to allow any interest. As the damages were still 
unliquidated, and there had been no unreasonable or vexatious delay 
in payment, the plaintiff could not claim interest under the statute, 
and no recovery could be had except thereunder. 17 This is the neces- 
sary and logical result in such a case in a jurisdiction where the 
English view is so firmly rooted that the court is bound by stare decisis, 
and a change can be brought about only by the legislature. At the 
same time, if the reasoning of the majority of the courts in this 
country in eminent domain proceedings be sound, the plaintiff is b'eing 
deprived of a necessary part of his compensation. As already observed, 
the mere technical difficulty that the amount of injury is unliquidated 
at the moment it is caused, has been removed to a great extent in tort 
actions; 18 and in a jurisdiction where the recovery of interest is not 
entirely dependent upon statute, it is submitted that fuller compensa- 
tion would be accorded the plaintiff in such an action by granting him 
interest from the date of the injury, at least as damages within the 
discretion of the jury. 10 



Reasonableness op a Particular Railroad Rate. — Two principles 
are fundamental in the law of rate making: first, that rates deter- 
mined by the legislative authority are presumed to be reasonable and 
just unless the contrary be made to appear clearly; and secondly, that 
individuals and corporations engaging in a public service business are 
entitled to a reasonable compensation for the use of their property 
devoted to such service. 1 The Due Process Clause imposes a limi- 
tation upon rate regulation and requires that the public utility shall 

"The Illinois statute on interest provides for its allowance on money 
lent or advanced for the use of another; on money due on settlement of 
account from the day of liquidating accounts between the parties and 
ascertaining the balance; and on money withheld by an unreasonable and 
vexatious delay of payment. See Chicago v. Tebbetts (1881) 104 U. S. 120. 

"1 Sedgwick, Damages (9th ed.) § 316; D. L. & W. R. R. v. Burson 
(1869) 61 Pa. 369; Fell v. Union Pac. Ry. (1907) 32 Utah 101 ; Gulf, 
Colorado etc Ry. v. Graves (1907) 45 Tex. Civ. App. 375. In the last 
case, the plaintiff appears to have been entitled to interest as a matter 
of law, even though the damages were unliquidated before the verdict. 

"It must be admitted that to give interest in such a case would be to 
carry the prevailing view to an extreme, but there is some justification 
and authority for doing so. McConnell v. Slappey (1909) 134 Ga. 95; 
Freemont etc. R. R. v. Marley (1888) 25 Neb. 138; Gulf, Colorado etc. Ry. 
v. Johnson (C. C. A. 1893) 54 Fed. 474; Duryee v. Mayor etc. of New 
York (1884) 96 N. Y. 477; Cohen v. St. Louis, F. S. & W. R. R. (1885) 
supra; see Longworth v. Cincinnati (1891) 48 Ohio 637, 647. 

*See Spring Valley Waterworks v. City etc. of San Francisco (C. 
C. 1903) 124 Fed. 574; Minneapolis & St. Louis R. R. v. Minnesota (1902) 
186 U. S. 257, 266. 



